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‘EDITORIAL 1 NOTES. 


What looks like the strongest combination of capital yet formed for 
the purpose of controlling a strictly New Jersey enterprise is that an- 
nounced, about February 10, as the “Public Service Corporation Deal.” 
The statement as given out was that, on February 8, a preliminary agree- 
ment was made for the transfer of the financial control of the Public 
Service Company to J. P. Morgan & Co. and to Philadelphia capitalists, 
representing the Pennsylvania Railroad and the United Gas Improve- 
ment Company. According to the best authority obtainable at this 
writing (Feb. 13) the meaning, in the first place, is, that hereafter J. P. 
Morgan & Co. will control the finances of the big corporation instead 
of the Fidelity Company. The general supervision of the companies 
under the Public Service control will probably be in the Pennsylvania’s 
hands so far as transportation is concerned, and in the charge of the Uni- 
ted Gas Improvement Co. as regards the lighting companies. By the 
new arrangement the “treasury stock” of the Public Service Company— 
that which has not been issued amounting to $12,500,000—is to be 
turned over to J. P. Morgan & Co. to be disposed of by them for cash. 
This will raise the total of the stock issue to $25,000,000. Part of the 
proceeds are to be used to pay floating indebtedness and part for 
extensions and developments. All further issues of stocks and bonds 
are to be controlled by Morgan & Co. That firm also takes, on behalf 
of itself and associates, a portion of the stock of the Public Service Com- 
pany already issued. It will be divided so that Morgan & Co., as fiscal 
agents, will control one-third, the Philadelphia capitalists another third, 
and the present holders in Newark, comprising men identified with the 
Prudential and Fidelity companies and some others—notable among 
them ex-Senator Smith—a last third. The practical effect of the deal 
is to divide the Public Service Company’s stock among three great 
interests instead of having it limited to the Fidelity-Prudential people. 
It seems a pity that the street railway, gas and electric and water fran- 
chises in the leading cities and towns of this State cannot be controlled 
by those cities and towns. This great—now we may say foreign—trust 
will hold all the municipalities concerned in its strong, and, we fear, 
remorseless grip, and as to all that can now be foreseen, for an indefinite 
period to come. Great and rich corporations do not permit of subse- 
quent severances of their interests; on the contrary, they grow greater 
by accretions. And yet we are not so certain that legislatures may not 
find means, by the repeal of charters and the imposition of new condi- 
tions, of reaching the ends to be eventually gained, namely, of more 
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local control. What the present Legislature will do in the direction of 
limiting future franchises we almost know since there is no great disa- 
greement on that subject, but what it can and will do as to past franchises 
nobody can now foresee. There must be somewhere a remedy for 
present, as well as a prevention of future, ills. 

The Newark “Call” recently called attention to the fact that that 
noted writer of guidebooks and other pleasant works of travel, J. 
Augustus Hare, was the man who first induced the largest city of the 
English-speaking world—London—to pass regulations for the cleaning 
up, daily, of the streets. We had observed, as every traveler cannot now 
fail to notice, the “immense gulf fixed” between the customs of the 
German, Swiss and Netherland countries and those of certain other 
supposed-to-be-more-civilized nations, in regard to the sightliness of the 
streets and highways. In the former countries waste paper, orange 
peels, loose bits of stone and wood, old shoes and whatnot are never 
seen upon the highways; if cast there the owners of the adjoining prop- 
erty must remove them under penalty of a fine if they neglect to do so. 
3ut in his day, in London, Liverpool, and generally in England, just as 
in our day in most American cities and towns, unsightly things may 
remain on the streets for months. Asa result of Mr. Hare’s complaints, 
London led the way to a reform. Now, in England, as we know from 
actual observation, if either a native or foreigner be seen to throw any- 
thing on the street, or sidewalk, he is gently informed to remove it, and, 
if he does not, the property owner does forthwith. As a rule every 
English, like every German town, is “swept clean and garnished,” to 
appearances, every day. It is simply delightful to walk or drive through 
these foreign municipalities and observe the appearances of neatness 
everywhere. It adds to the charm of travel. Alas! our New Jersey 
towns are far behind foreign municipalities in this little-great matter. 
We say little because it would cost so little to accomplish this sort of 
reform; and great because it would mean so much to the eye and the 
sense of aestheticism; it would add so much to the charms of daily life. 
The effect, on the moral sense, of cleanliness in outward appearances is 
not to be exaggerated; it is enduring. 


But how is a reform to be effected, say in New Jersey? Who is to 
begin it? In New England villages, societies have been formed for the 
purpose, and many of them have been successful to a remarkable degree. 
They act through voluntary methods; each member is to do his best to 
arouse public sentiment and set a good personal example to his neigh- 
bors. The same thing has been tried, occasionally, in this State, but 
with no great degree of success. Would a legislative act reach the case? 
We think it would, and have frequently advocated it; and we now renew 
the attention of our legislators to the possibilities before them. Sup- 
pose, for example, it should be required that every municipality pass an 
ordinance providing for weekly street cleanings, and, in default thereof, 
that certain officials shall be empowered and required under the act to 
proceed, and the cost to be levied in the tax rate. Suppose, when it 
came to townships, that every overseer of the highways should be 
obliged to contract on, say April 1, with the lowest bidder to have a 
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boy or man with a horse and cart to go over every road in the town- 
ship once a week, or even once in two weeks, to remove everything 
unsightly from fence to fence. In case of failure the officials concerned 
could be sued for a penalty, one-half to go to the informer. This would 
compel what ought now to be done by an aroused public opinion. We 
know of instances of severe injuries on public highways because of bricks 
or large loose stones being on the roadbed. <A well-known lawyer, in 
riding on a bicycle near his home one dark evening, struck one of these 
obstructions, fell and broke his hip, and will never entirely recover from 
it. Another person, a lady, was thrown from her wheel by a similar 
obstacle in the street, and was run into by a passing carriage. We could 
make a long list of similar casualities. Many a person has fallen by 
stepping on an orange peel and broken a limb. This is the serious side 
of the question. The other side, that of more sightliness, is not so 
serious, but is worthy of public attention, nevertheless. We know of 
one of the main thoroughfares in a city of twenty thousand population 
where one notices, especially on Sundays, when merchants have had a 
large trade on the preceding day and evening, newspapers and brown 
wrappers by the hundreds on the sidewalks, and, if there is a wind, they 
are being blown around the streets, hither and yon, frightening horses 
and giving a most shabby look to the whole street. It is bad enough to 
have unsightly back yards but worse to have paper-strewn public streets. 


The attention of the country is naturally fastened upon the Senate 


of the United States as a body not directly responsible to the people, and, 
therefore, more independent of them in forming its conclusions upon 
public measures. The theory of two legislative bodies constituted by 
different elective methods, the one by a direct and the other by an 
indirect vote, is admirable. Our fathers may have originated this model 
in part because of the demand of the states that in the upper house the 
states should be considered as entities, and it has worked well up to the 
present time. Whether it is to be continued or not will depend. If the 
Senate shall be immune to public sentiments and stand directly athwart 
the path of needed reforms, the people will see to it that the election of 
Senators is changed from legislative to popular vote. Just now some of 
the most important measures that have come up before Congress in 
years are pending, and everybody is awaiting with peculiar interest, not 
to say anxiety, the results. We do not propose to single them out for 
comment; the public well understands what they are. The President 
is leading public sentiment and the country must follow. He may not 
be always right, but his conscience is right, and it behooves Congress 
not to lag far behind. In our judgment the time is coming when all 
Senators, State and National, will be elected by popular vote. True 
democracy will require it. The results may or may not be better than 
now, but they will better suit the public mind. 





From time to time the question arises in various parts of the State 
whether old public buildings, especially court houses, should not be con- 
tinued in existence, for some purpose or other, even after they have been 
supplanted by new buildings. This question has been much discussed in 
Somerset county, where a court house, whose front is modelled after 
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the style of a century ago, is likely to be removed because of the neces- 
sity for an enlarged building. The same matter has been talked of in 
Essex county, where the court house erected in 1837 has been sup- 
planted by a new marble court house placed in the rear of the original 
one. We are told as to the Essex original that “whoever stands before 
it and looks at its proportions and massiveness, its sloping walls, so 
much in contrast with the high perpendicularity of modern structures ; 
whoever studies its architectural details and dwells upon its symbolism, 
comes to see how unfortunate it would be to have all this thrown down 
and carted away as base and almost useless material. Its story begins far 
away in time and space. It takes us to the banks of the Nile, and to the 
complex of mythology of Egypt. We are using in these days feeble and 
attenuated imitations of Grecian columns, but in this old courthouse 
we have examples of well proportioned and correct shafts, true to the 
period of their origin and development. The Egyptian columns represent, 
conventionally, a bundle of reeds held together by bands; at the base 
is a lotus flower, which is repeated at the capital, but here, at the top, 
are palms springing outward, more graceful and more significant than 
Corinthian carving. These columns, in proportion, in detail, in unity 
and variety, are artistic in a very high sense. Over the entrance, and 
on each lofty window also, is to be seen the emblem decreed to be placed 
over entrances throughout the land in the time of the mythological be- 
ings who antedated the Pharaohs—the winged disc of the sun, with the 
serpents of Uraeus, signifying the triumph of a beneficent hero, who 
drives from the land a bad and disastrous power. Translated into gen- 
eral terms, this emblem came to represent the triumph of right over 
wrong, of good over evil, and at length of life over death, and so it was 
considered to be a symbol for immortality, and is now frequently referred 
to as such.” Perhaps in the case of both these court houses it would be 
a fine thing if some private individuals would advance the money to have 
them pulled down and re-erected in some other portion of the town or 
city, and have their interior continued in use as a library, public hall, 
or something of the kind. But we can hardly sympathize with the view 
that the public should be expected to pay out a large sum of money 
merely for the preservation of a style of architecture which is out of date, 
and which can be continued for the eye of architects and admirers by 
means of photography. If these buildings were five hundred years old, 
the proposition might be quite different. But, while a century is consid- 
erable in the life of present America, it is inconsequential as contrasted 
with the centuries which have passed over older existing nations, and 
we do not believe that the people of succeeding generations would care 
very much for these old court houses, that, after all that is said, have no 
such superior attractions, even as curiosities, as to warrant large public 
expenditures to retain them. 


A classification of cities for purposes of legislation, so as to make 
a particular law conferring power to annex territory applicable to those 
having a population of between 6,000 and 7,000, is held, in Longview v. 
Crawfordville (Ind.), 68 L. R. A. 622, to be purely arbitrary, and not to 
save the statute from the condemnation of the constitution as special 
legislation. 
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THE REIGN OF LAW. 


I am indeed glad to meet the members of the Kentucky Bar, and 
congratulate you upon the splendid results accomplished by this associa- 
tion in bringing the members together in the amicable relations so neces- 
sary to the highest conception of the ethics of the profession. It is well 
to meet occasionally in fraternal intercourse, forgetting the strenuous 
controversies of the day, and hear discussed the ideas which have guided 
the profession through all the years of civilization. These principles are 
summed up in the language of Sydney Smith: 

“Impress upon yourself the importance of your profession. Con- 
sider that some of the greatest and most important interests of the 
world are committed to your care. You are the preservers of freedom, 
the defenders of weakness, the unravellers of cunning, the investigators 
of artifice, the humblers of pride and the scourgers of oppression. When 
you are silent, the sword leaps from its scabbard and the nations are 
given up to the madness of internal strife. In all difficulties men depend 
upon your exercised faculties and spotless integrity, and require of you 
an elevation above all that is mean, and a spirit which will never vield 
when it ought not to yield. As long as your profession retains its char- 
acter for learning, the rights of mankind will be arraigned, and as long 
as it retains its character for virtuous boldness, those rights will be well 
defended.” 

The idea-of the practice of law which makes it a matter of quibbling 
and pettifogging is a low and perverted one; the highest honor and 
integrity must mark the calling which deals with the rights and liberties 
of the people. The lawyer is the medium through which the law reaches 
the people, and that brings the public and the law into relations with each 
other. The commission is a sacred one, to be zealously guarded and 
exercised. Jack Cade, in King Henry VI., proposed to reform England 
and cheerfully advocated the first step that all the lawyers be killed. 
Such a state of society would hardly be desirable. Wherever there is 
liberty, there must be law, and wherever there is law there must be 
lawyers. 

Lawyers are necessary to civil liberty, as civil liberty rests upon 
law. The lawyer owes a duty to the public which is high and sacred. 
The license to practice carries with it obligations to society far above 
those of the layman. By reason of his training and his position, he is 
looked to for guidance and advice and wields an influence for good or 
evil greater than other men. In the early history of our government, 
lawyers moulded and shaped its destinies; they builded the foundation 
upon which the superstructure of states rests to-day; they bore the 
burdens of government and were the pillars of the young republic. It 
may well be questioned if the lawyers of to-day, particularly in the large 
cities, as carefully fulfilled their civic obligations as their forefathers. 
There was a time when the opinion of the upper thousand American 
lawyers would sooner or later become the opinion of the American 
people. This was so because they exercised their full duty in public 
affairs, regardless of private interests. The wave of commercialism has 
affected the legal profession along with other callings, and now would 
it be safe to permit the upper thousand American lawyers to dictate the 
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policies of state? Some of the most brilliant minds in the profession 
are in the employ of interests antagonistic to the welfare of the people. 
Legitimate combinations of capital are, perhaps, a necessary incident of 
advanced civilization, and to these I do not refer, but to the pirates of 
the business seas that prey on the people under the guise of corporate 
charters in defiance of laws. Lawful corporations are beneficial to a 
community, but associations conceived in corruption and born in bribery 
are inimical to the public good. Legitimate combinations are entitled 
to fair treatment the same as individuals—to equal and exact justice, no 
more, no less—but if a corporation can not operate without bribery or 
surreptitious violations of law, it were better for the people that it be 
wiped out of existence. In the early days the lawyer sold his learning 
alone and retained his individuality, and be it said to the credit of the 
profession that is the rule now. But many eminent attorneys of highest 
attainments dispose of not only their talents, but their freedom of 
thought and action. Instead of these being the bulwarks of liberty and 
the enforcers of laws, they are chiefly engaged in devising means and 
schemes for evading the laws; they are the advisers of the Captain Kidds 
of commerce in avoiding the consequences of laws intended to suppress 
them. It is no part of a lawyer’s business to advise his client how to 
commit crime nor to become a partner in iniquity. The lawyer who 
does so ceases to act as such and becomes a co-conspirator. There is no 
sanctity in such a relation and it lacks every essential professional ele- 
ment. If this were not the exception rather than the rule, it would 
account for the fact that lawyers seem to have lost their proud position 
of old as mentors of public conscience. Business is a good thing, 
honors are better still, but patriotism excels them all, and without 
patriotism one is unworthy to be a member of the legal profession. He 
is a minister of the law that emanates from city, state and nation, and 
can no more practice law in the true spirit without patriotism than can 
a divine teach the doctrines of a Christ for whom he has no devotion. 

One cannot be a good lawyer without being honest. Law and 
honesty go together, jests to the contrary notwithstanding. Dishonesty 
will undo a lawyer quicker than it will any one else. They see so much 
of it in other men they should learn to abhor it. There are fewer lawyers 
in the penitentiary than any other calling, not excepting ministers of 
the gospel. This should be a proof of their honesty, but some are unkind 
enough to say it is merely a tribute to their shrewdness. In a former 
House of Delegates in St. Louis, twenty-four out of twenty-eight mem- 
bers took bribes right and left. None of them were lawyers. Of the 
four who did not prostitute themselves, three were lawyers. Under the 
laws of most of the states only two classes of men are required to be 
of good moral character—lawyers and saloon keepers. The laws go 
further and demand that the saloon keeper, in addition, be a law- 
abiding citizen, while nothing is said about the lawyer in this regard. 
That is taken for granted. If lawyers do not uphold the laws, it can 
hardly be expected that others will. 

In a monarchy the government is sustained by the power of the 
crown; in a republic the government rests entirely upon the laws which 
a majority of the people make for themselves. If all the laws were 
ignored, anarchy would be the result—there would be no government 
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at all. When any portion of the laws are not enforced, the government 
is weakened to that extent. Laws that are not observed add just as 
much to good government as sores do to the human body. Disregard 
of one law breeds contempt for all laws, and laws to be effective must 
be respected. There is entirely too little respect for the majesty of the 
law in America. This inevitably leads to corruption, which will, if 
tolerated, eat into and destroy civic life. If a dramshop is allowed to 
remain open at a time the law demands it to be closed, then the gambling 
laws cannot be consistently enforced, then other offenses denounced by 
the law must be tolerated, then comes grafting by officials for overlook- 
ing these violations, then legislators, imbued by the same spirit, sell 
their votes for bribe money, and a reign of corruption follows. The 
perpetuity of our government depends upon the manner in which our 
laws are carried out. Nearly every state has laws on the statute books 
to which no attention is paid, and they reap the fruits by having all laws 
broken. I am not an alarmist when I say, if these conditions be tol- 
erated, the republic itself will sooner or later fall by the props of the law 
on which it rests being weakened and decayed. Americans are accus- 
tomed to regard a republican form of government as a natural condition. 
That government is mortal and can die is a thought so entirely foreign 
to our conditions that it is folly in the minds of some to discuss it. A 
glance at history does not lend encouragement to this cheerful view. 
Our republic, though the best is not the first nor the oldest. We have 
lasted now one hundred and twenty-nine years. Venice had a republi- 
can form of government for 1,100 years; Carthage, 700 years; Athens, 
with various intermissions, 900 years; Florence, 300 years; and Rome, 
500 years. These governments have long ago passed from the stage of 
the world, and some of them are little remembered. If our government 
were to last three centuries longer and then die, it would go down into 
history as one of the most splendid and shortest lived among the wrecks 
with which the shores of time are strewn. What caused the downfall 
of these governments by the people? The people made laws until the 
laws became so many the people began to disregard their own laws. 
The laws of Rome were good; indeed, the Justinian Code is said to be 
the most perfect system of laws ever devised by man, yet Rome rotted 
and fell even while this code was in operation. The laws were all right, 
but the hearts of the people were not right, and the laws were not 
obeyed. When the laws ceased to reign, the government resting upon 
that foundation of law commenced to topple over. 

The reign of law means the rule of the people, for a majority of the 
people make the laws. They register their will, crystallized in the form 
of statutes. We need a revival of the rule of the people. Four years 
ago the law against bribery in all of the states was considered as prac- 
tically a dead letter. Up to that time, for the fifty years preceding, 
there had only been about thirty-four cases of bribery reported in the 
books in all the United States. When the prosecutions were com- 
menced in St. Louis, the members of the House of Delegates denounced 
the bribery law as a “blue law” and as a dead law because it had not 
been enforced before. They argued that members of the House of 
Delegates, having been taking bribes from time immemorial, they had 
acquired a right to do so, and it was just as proper for them to sell their 
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votes as for a merchant to sell his wares. Here was a crime worse than 
any other, for bribery strikes at the foundation of all law, yet the law 
denouncing it was not enforced. Men gave bribes and thought nothing 
of it; men took bribes and boasted of the fact; corrupt men feasted and 
fattened at the public expense; legislative halls became dens of thieves ; 
laws became merchandise on the market, and all this time the public 
conscience was asleep. When the revelations came and the people saw 
how they had been plundered and realized that a government by bribery 
was a government by the wealth of the few and not by the people, they 
saw the offense in all its enormity, and from one end of the land to the 
other there was a civic awakening. Now everywhere officials are made 
to account at the bar of public opinion for all official acts, and those who 
prostitute their trusts and sell the powers that belong not to them but 
to the people are being made to answer for their offenses. And yet four 
years ago the bribery law was denounced as a “blue law” by those 
against whom it was sought to be enforced. Every law is a blue law 
if a man wants to break it. The non-enforcement of the bribery statutes 
might be explained by the difficulty of securing evidence of its violation, 
though a prosecuting officer working at it seriously and willing to incur 
the enmities such an investigation would bring about can usually lay 
bare venality of that kind if it exists. But there are other laws plainly 
made to please the moral element, and then not enforced to please the 
immoral element. The difference between a “wide open” town and a 
“closed” town is that in the former the laws are not enforced, while in 
the latter the laws are observed. The gambling laws in many places are 
permitted to be disregarded and the laws regulating dramshops nullified. 
It has been claimed that these laws could not be enforced in large cities, 
but they are enforced and faithfully observed in the large cities of 
Missouri. In fact, Missouri is the most law-abiding state in the Union, 
and, in yielding obedience to law, has set an example for other states 
to follow. 

There is in practically all the states a statute requiring dramshops 
to close on Sunday and election days. Yet in some states it is openly 
and flagrantly violated. When one enforces this law because it is the 
law, the same cry is made about “blue laws” and “dead laws.” It is a 
law in the interest of good government to stop the enormous amount 
of crime that comes out of the dramshop on Sunday and election days. 
Those interested in having the law violated set up the specious plea 
that it is an interference with personal liberty. It is no more an inter- 
ference with liberty than the law against gambling or other laws in the 
nature of police regulations which restrict the rights of one man when 
they interfere with the rights of another. Absolute liberty to do as one 
pleases would mean barbarism, for there would be no limit to the conduct 
of an individual except his whims. The liberty of one would be the 
unrestricted liberty of every other, and perpetual warfare would result 
as the wants and desires of men come in conflict, and every man would 
have equal right to take or hold what his strength or cunning could 
secure to him. Security can only come from fixed rules, which the 
people as they become familiar with them will habitually respect. 
Restrictions which seem to the individual to be hardships are but the 
will of the majority of the people operating through legislative acts. 
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Where rights are defined and regulated by laws to which respect and 
obedience are given, any particular law is deprived of all seeming hard- 
ship. If each man were allowed to say what laws are good and what 
laws are bad and to ignore laws he considered bad, there would be no 
laws at all. The dramshop keeper who violates the dramshop law calls 
loudly for the enforcement of the law against the man who breaks the 
larceny statute by robbing his cash drawer. The trust magnate looks 
with abhorrence upon the burglar, yet thinks he has a right to break the 
statute against combinations and monopolies. The burglar detests the 
law breaking of the trusts and thinks they should observe the law, but 
considers the law against housebreaking as an interference with his per- 
sonal liberty. So it goes; men observe the laws they like and think 
they have a right to ignore those they do not like. The only safe rule 
is that if a law is on the statute books it must be observed. If a law is 
objectionable it should be repealed, not ignored. We need reform in 
the administration of the law more than anything else, though, perhaps, 
the old Athenian law might be found beneficial, which subjected to fine 
and imprisonment the person who proposed a law that turned out to 
be bad or injurious to the public interests. We do not need new laws 
so much as the enforcement of the laws we have. There has been too 
much tampering with the laws in an effort to correct wrongs that do 
not arise from the infirmity of the laws, but rather from the feebleness 
of their execution. An imperfect law well administered is far preferable 
to a perfect law badly carried out. The law is merely a weapon in the 
hands of officials, for, without officials, laws would be as useless as can- 
non in war without men. Good government depends more upon the men 
behind the law than on the law itself. No official has the right to violate 
the oath that he takes to enforce the laws simply because some people 
do not want the law enforced. He cannot excuse non-enforcement on 
the ground that public sentiment is against the law. He does not swear 
to support public sentiment; he does take an oath to support the law. 
Public sentiment is a difficult thing to get at. Law-abiding people are 
quiet, while the lawless are so vociferous as to deceive some as to their 
number. The only correct way to determine public sentiment is by the 
expression of the people’s will through the law-making body. If an 
official cannot obey the mandate of the law, he should resign and give 
way to some one else who can. What seems public sentiment may be, 
and often is, the clamor of the lawless who have a selfish interest in 
violating law. The indifference of good citizens permitted bribery for 
a long time, but the public conscience was at last aroused to the 
necessity of stamping it out. This civic indifference has permitted 
officials to take a solemn oath to carry out the laws on the statute books, 
and then to deliberately violate that oath. But the time is coming when 
an active public sentiment will demand that every public official keep his 
oath inviolate. There is no greater evil among us than the easy nulli- 
fication of laws by executive officials who have sworn to enforce them. 
It is not for an executive official to say whether a law is good or bad, 
but to enforce it as it is. He should not ask is it popular? or, is it good 
politics? but is it right? In the end, if he remains steadfast, the right 
will win. The trouble has been that a privileged class has violated the 
law with impunity and escaped its consequences. It is not hard to 
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pursue with all the terrors of the law the wretch who picks a pocket or 
steals a loaf of bread, but it is quite another matter when the law is 
sought to be put against those who have millions behind them with 
political influence enough to affect.an entire community. When bad 
men get a bad man in office, they support him in all the evil that he does. 
Bad citizens are combined, good citizens are divided, that is the chief 
cause of lawbreaking. If good citizens would join hands in patriotic 
endeavor, the lawless could not control anything, for they constitute but 
a small proportion of the entire population. The effectiveness of law 
depends entirely upon how it is executed. When the prosecuting officer 
is attempting to enforce the law against those of power, he may find 
himself besieged on every side ; close political friends may plead ; induce- 
ments and hopes may be held out for lessened activity ; annihilation may 
be threatened if he proceeds. Pursuing steadily the course that he has 
mapped out, with the good of the people alone in view, he may find 
himself hedged in at times by a wall of hostile influences; but now and 
then, looking beyond to that great public that he is serving, a friendly 
glance or a kindly clasp of an outstretched hand will cheer and en- 
courage him for further effort. He cannot expect the good opinion 
of those against whom he enforces the law. Their ill will is the best 
evidence of his sincerity. Every pressure may be brought to bear to 
swerve him from his conception of honest effort. If once he falters, 
his usefulness as a public servant is gone. It may be far easier for him 
to allow some offense to go by unnoticed, but he should rather have the 
approval of his conscience than the plaudits of those who would profit 
by his neglect of duty. He should prefer to retire to private life con- 
scious of having done his best than, by failing to do so, receive the 
encomiums of lawbreakers. If he halts, he will be applauded by those 
he should prosecute; if he goes ahead, he will encounter calumnies and 
attacks ; but if he perseveres and remains steadfast, though the way may 
sometimes seem dark and the task hard, he will be sustained by the 
hearts and the consciences of the people. Corrupt men support a man 
for office and expect in return the privilege of licensed lawbreaking. 
Officials are elected to enforce the law, and have no more right to permit 
lawlessness to repay personal obligations than they would have to use 
the public funds to pay a private debt. When all executive officials are 
ruled by law, no man could be above the law and the law would reign 
over all. Such a condition would be the highest form of civilization. 
Civilization rests upon law and law upon the citizen. No more im- 
portant lesson can be brought home than of individual responsibility 
for the affairs of state and nation. The indifference of electors is the 
weakness of republican form of government. To arouse them to action 
is a question of supreme importance. Those who would destroy the 
laws are always active and work while good citizens sleep, but once the 
latter are aroused they are invincible. If the people want a reign of 
law, they can get it, but they must fight for it. There is the same 
conflict between law and lawlessness as between the true and the false, 
the right and the wrong, the evil and the good. The people will uphold 
the laws when they understand the necessity of it, for the vast majority 
of the people will do right when they know right. There never was a 
time when unselfish teachers of the public were needed more than now. 
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Lawyers more than any other class should be the teachers of the people. 
They can do much, if they are true to their calling, to remedy the things 
that dishonor. As they are ministers of the law, it is their duty to keep 
the fountains of law pure and undefiled. The person who in private life 
discharges the civic responsibilities resting upon him may perform as 
great a public service as he who faithfully does his duty in public Office. 
Indeed, the public official is a reflection of the private citizen, as the 
public life of a nation is a reflection of its private life. You, as lawyers, 
are in a position to wield a powerful influence by tongue and pen for 
the reign of law, so devoutly hoped for and so earnestly prayed for by 
all good citizens. Remember that the highest obligation of your calling 
is to your country; your duty is to the public above all. You are the 
sworn upholders of the law, and, as you love freedom and defend weak- 
ness, adore the right and hate the wrong, as you revere the law because 
it is the law, make your influence known and felt— Hon. Joseph W. Folk 
in Address delivered before the Kentucky State Bar Association. 


THE SOUTHERN LAWYER. 


In one of our leading periodicals much was recently said of the 
success of southern men in New York, and the cause for it was attrib- 
uted in a large degree to their courteous manners. The editor of this 
journal has recently visited Birmingham, Alabama, and a few other cities 
in the southern states, and is quite convinced that this conclusion is in 
utmost accordance with the facts. 

There is no other section of the country where a stranger is received 
with such courtesy as in the South. There are other sections where he 
is shown courtesies, but there is a certain lack about them when com- 
pared to those extended by the southern people which is quite notice- 
able. The full measure of unassuming courtesy is nowhere filled out 
as in the South, and no one recognizes this truth more fully and can- 
didly than the northern man traveling through the South. 

These characteristics are found in their perfection among the 
southern lawyers. A very large portion of the southern lawyers are 
graduates of some college and law school of the southland, where these 
principles of courtesy are exalted in the minds of the student. A judge 
of one of the higher courts in the middle states remarked on one occasion 
to the writer that, “the finest and best behaved body of young men he 
had ever met was a graduating law class of the University of Virginia.” 
The polite deference of the younger men of the South for their elders 
was a noticeable characteristic. It was this with which he was so much 
charmed. In these southern schools and with the southern environ- 
ments and ideals the successful southerners of New York have had their 
educations. 

Few things are more important in the education of young lawyers 
especially than the development of good manners. Good manners will 
win many a narrowly contested case; they serve to win that undercurrent 
of human sentiment that in the last analysis unconsciously bends the 
hun:an mind in the direction of its own desires. A gruff man will often 
win a good case, but a polite man will more often win a doubtful one. 
Human nature would have to be made over were a different result to 
be the rule rather than the exception. 
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A southern lawyer said to the writer: “We are not so much con- 
cerned here about the accumulation of great wealth; our section of the 
country affords a plenty of the good things of this life; to share in these, 
to be able to help a friend or neighbor in need, to aid in the work of 
the churches and share in the works which tend to uplift humanity, make 
life worth living here, and the majority of us are satisfied to live with 
such surroundings rather than to seek greater wealth in the larger 
cities.” He said he “much preferred his own section and its surround- 
ings, its social relationships, which regard rather the genuine in women 
and men than the artificial. These artificial standards of metropolitan 
society result in the development of people of great wealth, it is true, 
but a people who are never satisfied, whose environments produce the 
Hydes, the McCurdys, the McCalls, the Depews and a class of nervous 
seekers after pleasure and power among whom the best of social life 
can not develop.” This criticism is not an extravagant one, for surely 
the flowers and fruits worth while grow where the simple life is lau led 
and where beauties of mind and heart are enthroned in minds and 
hearts of beauty. 

What is here said of the southern lawyer is not intended to be at 
the expense of lawyers of other sections who are equally as courteous 
and have equally as high ideals. Indeed, in other respects other sections 
have even higher ideals, but in the southland we seem to have a section 
where courtesy is the rule, not the exception, where from some in- 
definable cause courtesy seems to be native to the soil, an active prin- 
ciple in the air, or something of that sort. We have sought also, by this 
reference to the subject of courtesy, to call attention to the importance 
of this often-neglected grace of good manners as a valuable asset to 
the lawyer rather than as an adornment or a luxury; to point out its 
high place in every correct code of professional ethics and its tendency 
to make the profession of the law that of the gentleman rather t!:an 
that of the trader of merchandise, a congenial profession for men who 
esteem the society and regard of their fellow-man, and especially of ‘he 
men of their own profession, more highly than the unutterable drudgery 
of accumulating wealth by commercial methods.—Central Law Jourval, 
January 26, 1906. 





CRIMINAL SPORT. 


Crime and sport are so opposite in nature that it would seem a mis- 
nomer to speak of criminal sport. But a list of the crimes committed in 
fun, or in the name of sport, every year, would be astonishing, not only 
for its length, but for the wide variety of criminal offenses included in it, 
ranging from petty larcenies and heedless mischief up to serious, and 
even heinous, felonies, like mayhem and homicide. The surprising and 
almost incredible tolerance of the American public for crime of everv 
sort, committed in sport or in the guise of sport, shows that the public 
needs to see more clearly where sport stops and crime begins, and to feel 
far more keenly the dishonor to the nation from any toleration of injus- 
tice, especially when it is in the form of wanton aggressions on person or 
property. The unenviable position of the United States in respect of 
lawlessness has hitherto been exhibited at the worst in an annual record 
of violence and murder that shocks the civilized world. Much twaddle 
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about our ignorant foreign population has been offered to excuse it ; but 
let us honestly face the criminal records of our native Americans, and 
particularly of those who have social, financial or political prominence. 
The sickening revelations of corruption in high political and financial 
positions make it as futile as it is dishonest to charge the blame of our 
criminal record upon our ignorant alien population. 

The essence and spirit of all crime is a disregard of the rights of 
others. The first and greatest characteristic of a gentleman or good 
citizen is a scrupulous regard for the rights of other people; yet among 
the boys and young men who come from homes of respectability and 
refinement there are multitudes who, in a variety of ways, habitually, 
wantonly, and criminally wrong other people ; and, although they usually 
do it sneakingly, showing a consciousness of wrong-doing, they seem to 
have, nevertheless, a half-formed notion that they are exercising a priv- 
ilege of which no one ought to complain. Moreover, there is an easy- 
going tolerance of their crimes by the community at large, or, at least, 
by the officers of justice. By these practices and their toleration these 
future citizens are encouraged to despise and trample upon the funda- 
mental principle of citizenship and social order. Some of these criminal 
acts are comparatively trivial. Others are more serious. But all of 
them breed in those who practice them a disregard of justice and of law. 
Is it strange that the record of this country for lawlessness is worse than 
that of any other civilized nation, when in their formative years hood- 
lumism, vandalism and theft are among the half-privileged sports of the 
future citizens? 

The instances of crime committed in the guise of sport, or of fun, are 
familiar to everybody. It is a rare city or town in which a home with 
garden or fruit is at all secure in its enjoyment. Boys, often from re- 
spectable families, not only steal all the fruit, but wantonly damage, and 
very likely ruin, the trees. For bonfires on the Fourth of July, election 
day, or some other holiday, the same class of “respeetable’” hoodlums 
steal every barrel, box or wooden article of any nature that is portable, 
with no care to discriminate between what is valuable and what is not. 
Hallowe’en parties going in fun to litter and bespatter porches and en- 
trances of dwellings with dirty and decayed vegetables sometimes break 
windows and mutilate woodwork. Students of various grades think it a 
lark to carry off and sometimes to destroy front gates; to burn down 
fences or old buildings that do not please them; to smash windows and 
doors of a schoolhouse, academy or college building; to bedaub offen- 
sively such buildings, or even private residences, with paint; to mutilate 
statues or other art treasures; or in any one of a thousand similar ways 
demonstrate their superior culture by ruining or injuring property which 
does not belong to them. It is in these ways that the education of our 
boys and young men is extended to include factious crimes of various 
kinds, such as theft, malicious mischief and arson. The seeds are 
planted and the sprouts watered from which in later days comes a goodly 
crop of those crimes by which men of education, good family and busi- 
ness or political prominence surprise the public. 

Aggressions upon persons, also, are frequently carried to a criminal 
point in the name of sport. In hazing, for example, when, without any 
agreed contest or consent of the party attacked, a gang of fellows lie in 
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ambush or otherwise secretly catch their victim at a disadvantage and 
maltreat him, sometimes seriously, they are guilty of criminal assault as 
well as of contemptible cowardice and meanness. They have a pleasant 
theory that it is done because the freshman needs it. But even if that 
were true, and if he were benefitted by it, it is more than offset by the cul- 
tivation in themselves of an insolent disregard of the personal rights of a 
fellowman as well as of a spirit of lawlessness and a tendency to take a 
mean and cowardly advantage of an opponent. In the view of the law, 
the attack not only constitutes a criminal assault, but in those extreme 
cases in which the death of the victim results, the offenders are guilty of 
homicide, varying in degree according to the circumstances of the killing. 
Even without any intent to kill, it may become murder in the first degree. 
(See note to New York v. Sullivan, 63 L. R. A., 353). Yet it is all sport 
in the complacent view of those who perpetrate the crime. Causing the 
death of a person by reckless treatment of him in the course of initiation 
into a fraternity, which has happened in a considerable number of cases 
in this country, is, of course, usually free from any malicious purpose, but, 
if reckless or grossly negligent, it is undeniably criminal, and constitutes 
manslaughter under nearly all the authorities. (See note to Johnson v. 
Ohio, 61 L. R. A., 277). A far more infamous crime is committed in 
the course of games, such as foot-ball, when one or more players secretly, 
but deliberately, disable an opposing player. The mere suggestion that 
such a thing as this could be done in a game among the gentlemen who 
constitute the opposing college teams seems incredible. Yet that it has 
been done repeatedly, until it has become almost customary, with some 
teams at least, is well-nigh universally admitted, even by the most enth 1- 
siastic supporters of the game, except when they are put on its defens-. 
Something very like an admission also appears in the announcement 
recently made by the managements of several teams, that foul play will 
not be tolerated hereafter. Only a tremendous pressure of public con- 
demnation has been able to force these young gentlemen and scholars to 
forego the practices of thugs. When a person is killed in such a game by 
pure accident it is, of course, no crime. If the accident involve negli- 
gence, it may constitute manslaughter. If the fatal injury was given 
deliberately, for the purpose of disabling the player by breaking an arm 
or leg, or other serious hurt, it constitutes murder in the first degree. 
(See note to New York v. Sullivan, above cited). In Reg. v. Bradshaw, 
14 Cox C. C., 83, homicide in foot-ball caused by recklessness was held 
to be manslaughter. But, even when death does not result, the maiming 
of a person by deliberate injury is in itself a crime so hemous as to be 
paralleled only by the ancient brutalities of gouging out eyes in the lower 
order of prize fights. 

The toleration of all these criminal sports by the public is an evil 
great enough to require serious consideration. It is not simply the petty 
annoyance which is suffered by peaceful citizens in the robbing of their 
fruit trees, and other petty thefts, or injuries to other property; nor the 
more serious mutilations and injuries that sometimes result to private 
and public property ; not the nuisance and demoralizing influence of law- 
less gangs of students who engage in riots and brutal public fights; nor 
even the very serious and grave personal injuries that may be caused by 
criminal aggressions in the name of sport. But the most serious side of 
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it all is in the widely diffused education of the youth, and even of the pub- 
lic at large, to disregard justice, and condone criminal acts committed by 
the higher classes, when the same acts would be rigidly punished if com- 
mitted by ordinary criminals. One instance of punishment for robbing 
fruit trees was recently reported, but, as one might suspect, the offenders 
were ignorant Italians. Innumerable thefts of the same sort in the 
same city go on constantly ; and any attempt to get the police or authori- 
ties to interfere would simply cause added humiliation to the victim, 
because the thieves belong to good families. The vandalism which 
destroys college property with practical impunity when committed by 
students would create great excitement and stern prosecution if com- 
mitted by other hoodlums who had not the advantages of a liberal educa- 
tion. The fostering of a lawless spirit, and the education in criminal 
ways of well-dressed and well-educated young fellows, is thus accom- 
panied by favoritism in the enforcement of the laws. This favoritism 
feeds the bitter and dangerous belief among the poor and unfortunate in 
their maxim that “there is one law for the rich and another for the poor.” 
It is time for American justice to eliminate theft, arson, assault, mayhem 
and manslaughter from the curriculum of boyish and manly sports, and 
to stop tolerating hoodlums and vandals because they are well born or 
liberally educated. 

Aside from the vicious element of class favoritism, there is the far- 
reaching evil of criminal training. What standards of business honesty 
or professional honor can be expected of those who, through boyhood 
and early manhood, have indulged in crime for sport, have learned dis- 
respect for the rights of others either in property or person, and have 
come to think of the restraints of law as intended chiefly for the lower 
classes? If, in a game among gentlemen, and merely for the honors of 
victory, young men learn not only to cheat at the game by secret viola- 
tion of the rules, but also to use foul and criminal means by stealth to 
disable an opponent, what restraints of honor, of fairness, or even of law 
may they be expected to observe when all their fortunes are at stake in 
the supreme struggles of professional, business and political life ?— 
Case and Comment for November. 


PROFESSIONAL ETHICS. 


The books on professional ethics, with all deference be it said, deal 
somewhat inadequately with their theme. They do not solve the prob- 
lems which, so far at least as my observation extends, most often present 
themselves for solution, and the problems which they do discuss are 
treated with hardly sufficient care in analysis. The law schools usually 
ignore the subject, and attorneys actively engaged in their profession 
follow such a diversity of theory and practice that in many matters of 
considerable moment and frequency there can hardly be said to be even 
a custom. The natural result of these conditions is that there is no 
well-defined professional standard to which attorneys can resort in 
cases of doubt, and therefore each attorney meets the questions which 
come to him—and they come to all—with only such light as an un- 
trained instinct can supply. 

x *k ok x 

Because the principal element of the fiduciary’s employment lies. 

in the pledge of his judgment, it follows that the principal temptations 
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which he [the lawyer] meets lie in those influences which tend to impair 
his judgment. These are legion and they range from strong drink to 
adverse interests. It is the adverse interest as affecting particularly the 
lawyer that I propose to consider in this article. 

Before entering directly upon the subject, let me plead for its 
general importance. It is part of a larger subject of which the limits 
are not easily set. At any rate they far transcend the mere relation 
of lawyer and client and include the whole field of fiduciary employ- 
ment in the community at large. The grosser forms of fiduciary wrong- 
doing, such as bribery, are well known and well understood, and are 
therefore to a considerable degree susceptible of prevention or remedy. 
In the subtler forms, however, which are not so well understood, and 
the effect of which is not so plainly visible, a great danger lies. Indeed, 
I hold it to be but a fair and moderate statement to say that the sur- 
render of judgment by fiduciaries to interest adverse to their duty is 
the chief evil of our day. It is a commonplace of criminologists that 
the crimes of violence which characterized the elder ages have largely 
given way to crimes of fraud in the younger. It is not so clearly a 
commonplace, and in fact it will probably be questioned, and yet I 
believed it to be true that what are usually regarded as crimes of fraud 
mainly consist, not in deceit, but in the breach of fiduciary contracts 
through the surrender to adverse interests. The evil permeates all 
grades of society. Those transactions which we euphemistically term 
getting a rake-off, or making something on the side, or the like phrase, 
very usually involve it. The cook receives a rake-off from the butcher; 
the janitor gets a similar rake-off from the coal dealer; the insurance 
agent, who is the agent of the insured, gets his commission from the 
insurance company; the marine adjuster, who is supposed to be an im- 
partial arbitrator of losses under marine insurance, makes a little on 
the side from the ship owner whose losses he is supposed to determine; 
the purchasing agent gets a commission from those from whom he 
buys; the doctor shares in the profits of the druggist whom he recom- 
mends to his patients ; the lawyer gets a rebate from certain corporations 
to whom he brings his clients’ business; and so the list might be indefi- 
nitely extended. In the regions of great corporate transactions the 
same conflict between voluntarily assumed duties and adverse interest 
reappears, though often in far more complex and obscure forms. 

The familiar case of two corporations dealing with each other with 
one or more directors common to both, presents it. The president of 
a great insurance company becomes a director of a bank which expects 
to extend favors to the company, and a big manufacturer or a shipper 
will get preferential rates from a railroad of which he happens to be a 
director. The frequent, we might almost say usual, custom of electing 
directors to represent a particular clique of interests instead of the 
stockholders as a body is a very subtle and not often recognized form 
of the evil. In general it is through the custom just alluded to that 
large incorporations are “controlled.” 

In political life the surrender to adverse interests furnishes the 
great bulk of those crimes which we lump indiscriminately under the 
head of political corruption. The policeman, bound to protect the citi- 
zens at large, receives a little something for allowing some particular 
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citizen to encroach upon the sidewalks; the police captain levies tribute 
for permission to maintain public nuisances, like houses of ill-fame; the 
city commissioner lets contracts to a friend of the boss; boodle alder- 
men grant street railway franchises; “hayseed legislators” introduce 
“strike bills ;” even the presidents of the United States appoint fourth- 
class postmasters “for the good of the organization.” 

Even into the realm of the administration of justice, the same cor- 
ruption finds its way. For a very petty and contemptible form of it, 
witness the referee who accepts a portion of fees from the stenographer 
whom he appoints to take the testimony offered before him. A more 
serious matter is that judges who are to appoint referees are guided by 
political considerations and appoint men of their own party stripe, and 
the sight of courts dividing in political cases along political lines is 
altogether too familiar. In each and every case thus cited, analysis will 
disclose a fiduciary who has pledged his judgment to the service of one 
individual or group of individuals, but who has allowed it to be diverted 
to the service of others for the sake of some benefit, immediate or 
remote, accruing to himself. 

A large element of the danger inherent in these practices lies in 
the complacency with which they are viewed by the community. To say 
nothing of laymen, even the courts are infected with it. In the actual 
administration of justice at the present time the equity rules, which 
were evolved in earlier and less sophisticated days, but which were, and 
are, wholly adequate to deal with these wrongs under whatever form 
they may present themselves, are too often distinguished or found inap- 
plicable to the case at Bar. Something of the old righteous indignation 
of the chancellors has passed out of our modern jurisprudence. 

These preliminary illustrations and comments are quite irrelevant, 
but they will serve to emphasize a point of view which to my mind 
needs emphasis. Therefore I shall not apologize for them, but instead 
will examine in their light what may well prove to be the first occasion 
upon which a young lawyer will meet this form of temptation. When 
he searches a title, and comes to the question of insuring it, he will 
find the title companies promising him sums ranging from ten to 
twenty-five per cent. of their advertised charges in consideration of his 
bringing them the business. If he yields to temptation, the worst form 
that the transaction will take will be this: He will charge his client 
according to previous agreement a fixed sum, perhaps one per cent. of 
the purchase price of the property, as his fee, and in addition will require 
his client to pay his expenses, the latter will include the sums paid for 
insurance of the title; these being paid to him at the closing of the 
transaction, he will either pay the insurance company the full amount 
of their advertised charges, receiving back his percentage, or he will 
merely pay the difference between the two. In either case, his client, 
who knows nothing of the rebate (this we are entitled to assume as being 
the worst form of the case, and indeed it is likely to be true, except 
among those comparatively few landowners who have numerous trans- 
actions), will pay him the full amount of the company’s charges upon 
his representation that he has paid them over in their entirety. This is 
a representation which is untrue in fact and which constitutes intentional 


deceit of the client. 
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In a milder form, the lawyer agrees to examine the title for a fixed 
sum, out of which he engages to defray all the incidental expenses, 
including the cost of insurance. In such a bargain the client of course 
understands that the lawyer will reduce his expenses to a minimum in 
order that his profit may be a maximum. If the client knows of the 
rebate, the transaction is unexceptionable, of course; but if he does not 
know of it and supposes that the lawyer will have to pay the advertised 
charges in full, then the situation is that he has made a contract with 
his own trusted adviser in which he is ignorant of a material fact. Is 
the lawyer prepared to affirm that if the client had had full knowledge 
of the rebate, he would not have insisted upon getting some benefit from 
it himself? In spite of this possibility, almost all attorneys will argue 
that since, under the arrangement as actually made, the amount of profit 
which the lawyer is to make has been left by the client to the lawyer 
himself, it becomes of no concern to the client how great or how little 
that profit may prove to be. The argument might have force if the 
lawyer were dealing with his client as a merchant deals over the counter 
with his customer, but even so an element enters into the transaction 
which it quite ignores. There is always a choice among insurance com- 
panies, and the client is entitled to be advised by his lawyer as to the 
one which, under all the circumstances of the case, will be most ad- 
vantageous. This question may depend upon a variety of circum- 
stances, the solvency of the company, its carefulness in the examination 
of titles, its courtesy in dealing with its customers, and many other 
matters which might be mentioned. The lawyer, however, will be 
influenced by the prospect of his fees, and that company will be most 
likely to receive his patronage which pays him the largest rebate. 
Therefore the lawyer has put himself in the position of deciding his 
client's matters according to his own personal interests. 

The practice of the title companies in this matter is so universal 
that it cannot be expected to change in a day; but this very circum- 
stance will enable the lawyer, if he so desire, to turn it to honest ends. 
Let him inform his client at the outset that the rebate is proffered, and 
then, arranging for a fee that is satisfactory to both, promise either to 
pay the rebate over to the client or to credit it on the bill for services. 
If he is Quixotic in his honor and scorns to deceive even his tempter 
to deceit, he will disclose to the company the ultimate destiny of the 
rebate. 

The question presented by this case is not by any means confined 
to title companies. The lawyer will meet it at every turn; public ac- 
countants will seek his patronage on a promise to divide their fees: 
auctioneers and brokers of all kinds will make him the same offer: 
lawyers in other jurisdictions who desire his foreign business will unite 
in the chorus; even trust companies, themselves fiduciaries, will ask 
him to procure their nomination as trustees in his clients’ wills upon 
the assurance that they will continue to retain him as adviser in the 
affairs of the estate; and so it goes. 

It will not be possible, if it were advisable, to enumerate all the 
forms in which this temptation comes. I will instance another, how- 
ever, both because it is not uncommon and because it involves a more 
complicated analysis. Lawyers are frequently appointed trustees in 
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bankruptcy. Under such circumstances, in spite of their profession, 
it is eminently proper that they should retain counsel to advise them. 
They assume with the office important duties and liabilities which, 
because they intimately affect themselves as interested parties, it would 
be unsafe and unwise for them to assume without the aid of independent 
advice. Moreover, the administration of almost every bankrupt estate 
requires services which are quite without the pale of the trustee’s duties 
and for which, if he should attempt to perform them himself, he could 
not obtain compensation. Whom, then, shall he retain as his counsel ? 

It frequently happens in these proceedings that one attorney repre- 
sents a majority of creditors and is therefore in a position to dictate the 
appointment of the trustee. Suppose that, under such circumstances, 
he offers the post to some legal friend, provided he be himself retained 
as attorney? Now, in considering this offer the proposed trustee must 
remember that his judgment will be pledged to the service of all the 
creditors alike and indeed, what in actual practice is too often forgotten, 
that he will become a fiduciary for the bankrupt himself. If the estate 
should by any chance prove more than sufficient to pay all the creditors 
in full, it would be his duty to restore the surplus to the bankrupt, and 
in all cases it will be his direct duty to the bankrupt to see that the 
estate realizes as much as possible. Among these various beneficiaries 
of his trust, the interest of the different parties may well prove to be 
strongly antagonistic, and it will become his duty to preserve among 
all these contending interests the even balance of the strictest im- 
partiality. Under such circumstances to employ the attorney for par- 
ticular creditors and to follow his advice may be to take action which 
will benefit some creditors at the expense of the others. For a not 
uncommon illustrative example, let us suppose that on the eve of his 
bankruptcy the bankrupt has made large purchases of goods on credit. 
Under ordinary circumstances the merchants who sold the goods would 
come in as simple creditors; but suppose, further, that the bankrupt 
had made immediate sales of these self-same goods over to some third 
persons, partly for cash and partly for credit, and, pocketing the cash, 
had left the outstanding credits as assets of his estate. Under the latter 
supposition, it is almost inevitable that the merchants who originally 
sold the goods will seek to have the sales set aside and to recover the 
goods, even from the hands of the third parties, on the ground of fraud 
on the part of the bankrupt in misrepresenting his financial condition. 
On the other hand, it would be quite likely that it would be for the 
interest of the creditors at large to have the trustee defend the trans- 
action and collect the unpaid balance still owing from the last vendees. 
In any event the question is obviously to be determined only after 
careful inquiry, and to follow the advice of an attorney who is inter- 
ested by reason of his prior retainer to secure a particular decision of 
it is, with equal obviousness, to be recreant to the creditors at large. 
In general, therefore, an offer such as we have supposed should be 
looked at askance, and should not under any circumstances be accepted 
without a full disclosure of the facts to the court or referee in charge of 
the proceedings and, if possible, to the creditors. 

If the trustee is a member of a firm of lawyers, should he retain 
his own partner, and if so, should the partner turn his fees into the 
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partnership fund, so that the trustee will receive his share of them ? 
The principle involved in these questions is not confined to the matter 
of bankruptcy; it extends to every case in which the lawyer is an 
executor, trustee, guardian, receiver, or Other fiduciary in which he 
himself requires legal advice. 

Of course, when a fiduciary seeks advice he is, by virtue of his 
obligation, in duty bound to secure the best advice. This does not 
mean that he is to retain the leader of the Bar in every trivial matter; 
but it does mean that he is to exercise his best judgment on all the con- 
siderations involved in the choice. Now the partnership relation in 
itself involves great personal confidence and esteem among the asso- 
ciates, and so it will usually happen that the lawyer to whom the trustee 
would most naturally turn would be his own partner. Consequently, 
if the trustee does in fact possess that trust, it is entirely proper that 
he should retain his partner ; there is nothing in the partnership relation 
inconsistent with his obligation as trustee. 

With the question of sharing in his partner’s fees, however, very 
different considerations arise. If we assume that if it were not for the 
fees the trustee would retain somebody else, we have a clear case of a 
judgment swerved from its duty by pecuniary considerations. But sup- 
pose the trustee insists that he would retain his partner in any event, 
whether he shared in the fees or not, and that therefore in accepting 
them he does not violate the obligations to use his best judgment in 
the slightest degree. Does he not in that case live up to the very letter 
and spirit of his obligation ? 

I am far from having the hardihood to deny that a trustee may 
sometimes say to himself in all human certainty that his judgment would 
have been the same, fees or no fees. Human experience, however, has 
evolved a theory of inferences known as the burden of proof. Succinctly 
stated, it is that under some circumstances the inference from given facts 
is so strong that it will be assumed to be true unless it can be proved 
to be untrue. The theory is known to every lawyer; it is used in every 
trial. It far transcends the narrow confines of the court room, however. 
It enters into every relation of life and in particular it has become a rule 
of conduct. As such it means that the honest man will not put himself 
into an ambiguous position, a position, that is to say, where the probable 
inference will be derogatory to his character, even though it be not 
justified in fact. When it is applied to lawyers, it becomes the rule 
that the lawyer’s fidelity to his client’s cause should be, like Caesar’s 
wife, above suspicion. In this view, the lawyer who carries the con- 
fidence of his clients as a precious trust and who is unwilling that it 
should be compelled to draw upon itself in order to acquit him of sus- 
picion, will not, in the supposed case, share in his partner’s fees. He will 
refuse to put himself in that ambiguous position. 

There is one case which may present difficulties to the conscientious 
lawyer, and that is the case where the client himself puts him in a 
position to be tempted. For example, when the owner of land applies 
for a loan and offers a mortgage as security, the proposed lender 
naturally requires the title to be first examined by his own attorney, 
and also requires the expenses of the examination to be borne by the 
applicant. Hence has arisen the universal custom that the lawyer for 
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the mortgagee examines the title and that his fees are paid by the 
mortgagor. Now if, as often happens, the matter of lending the money 
is also confided to the lawyer, the fees for examining the title may 
become a consideration in the matter of lending the money, and the 
lawyer may find himself tempted, as between two proposed loans, to 
regard the worse as the better security, because it carries with it the 
larger fee. Under such circumstances, he can only do his best; if 
possible, let him talk it over with his client, for there, as always, he 
will find the surest refuge. Above all, let him not complacently regard 
himself as temptation proof. If he does, he will run counter to the 
unbroken experience of the ages, and will assume in himself a supra- 
human strength which has often been imagined but never realized. 
The greater his real power to resist, the more frankly will he acknowl- 
edge the power of the temptation. 

Hitherto we have looked only at the lawyer who is to be paid by 
the adverse party ; but in many of the instances which we have supposed 
it will be noticed that the adverse party is himself a lawyer, and con- 
sequently we must consider the ethics of his position. If for example, 
it is not right for a lawyer to share in the fees which he is to pay his 
legal correspondent in another jurisdiction, what is to be said of the 
correspondent who offers to share them? The wrong of receiving lies, 
as we have seen, in the breach of the lawyer’s contract to devote his 
impartial judgment to his client’s service; but the lawyer who pays, not 
having made that contract, cannot commit a breach of it. What he 
does do, however, so far as he does anything, is to offer the inducement 
to a breach. 

There is a large class of cases in which one person induces another 
to commit a breach of a contract to which he is not himself a party 
They have never, so far as | am aware, at least in our jurisprudence, 
been co-related under one title, and indeed the nature of the wrong, and 
even whether or not it is a wrong, has at times been deemed, singularly 
enough, a doubtful question. The substantive law, however, although 
not wholly satisfactory, has not been quite so lax as might possibly 
have been expected, and has, as a matter of fact, in most cases, worked 
out a remedy, even though it has been deficient in theory. For example, 
when the one who owes the duty is a public servant, and the offending 
party offers him a valuable consideration, the criminal law will step in 
with an indictment for bribery. When the contract is marital and a 
third person induces one of the parties to violate it, the civil law will 
afford the remedy, such as it is, of an action for alienation of affection. 
If one entice away my servant, I may have an action against him for 
loss of services. If A agree to sing at my theatre, and B, knowing 
of that agreement, induce her to sing at his, | may enjoin both A and 
B. If A contract to sell me a specific parcel of land, and B, knowing 
of that contract, induce A to sell it to him, I may, by bill in equity, compel 
B to re-convey it to me. And so the list might be extended indefinitely, 
but the underlying principle is one and the same in all these cases, that 
one man has no right to induce another to default in his duties to a 
third, and that the wrong will, if possible, be prevented, undone, or 
punished. That what is thus a wrong at law is a wrong in ethics, too, 
will hardly be denied. That, then, is the ethical judgment which we 
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must pass on the lawyer who offers to share his fees in consideration 
of receiving the business. We must, of course, pass the same judgment 
on title companies, trust companies, accountants and the other gentry 
whom we have found following these customs.— Everett V. Abbott wm 
Harvard Law Review. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions), 


Lazarus v. Martling—The mere fact that the transcript sent up to 
the Court of Common Pleas on an appeal from the Small Cause Court 
fails to show that a written notice of appeal, signed by or on behalf of 
the appellant, had been filed with the justice, and that the appeal bond 
had been so filed, does not afford legal ground for dismissing the appeal. 

In granting an appeal the justice acts judicially, and if the legality 
of his adjudication on that point is challenged in the Common Pleas, 
he should be ruled to certify the facts, so as to correct any imperfections 
or irregularities apparent in the transcript, before such adjudication is 
reversed. N. J. Sup. Ct., Nov. 13, 1905. Opinion by Dixon, J., (62 
Atl. Rep., 188). , 

Mayor and Borough of Park Ridge v. Reynolds.—Under the provi- 
sions of “An act to provide for the summary investigation of county and 
municipal expenditures” (P. L. 1898, p. 155), the justice of the Supreme 
court who has made an order appointing experts to prosecute such an 
investigation is not required to institute an inquiry into the truth of the 
facts sworn to in the jurisdictional affidavit in the manner prescribed by 
the act. N. J. Sup. Ct., Nov. 13,1905. Opinion by Garrison, J. (62 Atl. 
Rep., 190). 

New trial—Time for application.—A district court has no authority 
to grant a new trial upon an application made more than 30 days after 
judgment, unless the application is based on newly discovered evidence. 
(Flaherty v. Park, et al., N. J. Supreme court, Nov. 13, 1905. Opinion 
by DIXON, J.) 

Appeal—Settlement of case.—If the party who has appealed from a 
judgment of a district court fails to have the state of the case agreed upon 
or settled, and also fails to obtain a grant of further time therefor, within 
15 days after the judgment, his right to prosecute the appeal is at an end. 
(Franz-Milton Co. v. Hall, N. J. Supreme court, Nov. 13, 1905. Opinion 
by DIXON, J.) 

Criminal law—Consecutive sentences.—After convictions upon two 
indictments for breaking with intent, the court has power to impose a 
sentence of imprisonment upon one of the convictions to begin at the 
expiration of sentence imposed upon the other conviction. 

This power to impose consecutive sentences is not affected by the 
provisions of Section 67 of the Criminal Procedure Act (P. L. 1898, p. 
891). (State v. Mahoney, N. J. Supreme court, Dec. 5, 1905. Opinion 
by REEDY, J.) 

Contempt—Proceedings—Jurisdiction to entertain—Vice Chancel- 
lors—Affidavits—A Vice Chancellor, to whom a complaint for an in- 
Junction is presented and who issues a preliminary injunction, has juris- 
diction to entertain contempt proceedings against parties attempting to 
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improperly influence the administration of justice in the injunction suit, by 
coercing complainant to make affidavits contradictory to his original 
affidavit and destructive of the effect thereof. 

A county judge has authority to take affidavits to be used in the 
Court of Chancery. 

Where all the parties interested in contempt proceedings pending in 
the Court of Chancery acquiesced in the taking of affidavits by a county 
judge, and some of them attended before the judge for that purpose, they 
could not contend that the judge had no authority to take the affidavits, 
although certain of those who attended before the judge were not at the 
time directly accused of improper conduct. 

Where witnesses who made affidavits before a county judge to be 
used in the Court of Chancery were produced for cross-examination be- 
fore the Vice Chancellor, an objection to the affidavits for want of oppor- 
tunity to cross-examine the witnesses before the county judge was with- 
out merit. 

In contempt proceedings, evidence held to show that accused at- 
tempted to improperly influence the due administration of justice by pro- 
curing complainant in a suit for injunction to make affidavits controvert- 
ing and destructive of the effect of his original affidavit. 

The fact that one accused of contempt in attempting to improperly 
influence the administration of justice was not an attorney, and was 
therefore possibly ignorant of the legal effect of his acts, did not excuse 
him or purge him of the charge of contempt, although it was a mitigating 
circumstance to be considered in determining the degree of his culpa- 
bility. 

Complainant in an injunction suit, who, actuated by fear of the con- 
sequences and for the purpose of counteracting what he had done in 
instituting the suit, consciously signed an affidavit directly contradictory 
of a truthful affidavit previously made by him, was guilty of contempt in 
attempting to improperly influence the administration of justice, al- 
though he was unintelligent and was subjected to severe and continued 
pressure from others ; but his ignorance and the influence under which he 
was laboring ameliorated his offense and would be given weight in fixing 
his punishment. (Seastream v. N. J. Exhibition Co., Court of Chancery 
of N. J., Sept. 13, 1905. Opinion by PITNEY, V. C.) 





The vendor of a machine, the title to which is not to pass until the 
price is paid, is held, in National Cash Register Co. v. Hill (N. C.), 68 
L. R. A., 100, to be entitled, in case of the refusal of the purchaser to 
accept it, to sue for the purchase price, and not to be bound to take stens 
to protect himself or preserve the value of the property, and sue merely 
for the difference between the contract price and the value of the 
machine. 





A statute requiring all bonds given for the faithful performance of 
official or fiduciary duties, or the faithful keeping, applying, or account- 
ing for funds or property, to be executed by a surety company, is held, in 
State ex rel. McKell v. Robins (Ohio), 69 L. R. A., 427, to be unconsti- 
tutional. 
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Offering a prayer at the beginning of school each day, which does 
not represent any peculiar view or dogma of any sect or denomination, 
is held, in Hackett v. Brooksville Graded School Dist. (Ky.), 69 L. R. A., 
592, not to bring a public school within a provision of the Constitution 
that no portion of any fund or tax raised for educational purposes shall 
be used in aid of any sectarian or denominational school. 





MISCELLANY . 


RULES OF THE COURT OF PAR- 
DONS, AS REVISED, AMENDED 
AND ADOPTED AT NOVEMBER 
TERM, A. D, 1905. 


The Court of Pardons, consist- 
ing of the Governor, the Chan- 
cellor and the six Lay Judges of 
the Court of Errors and Appeals, 
has just completed the revision of 
its rules and regulations and will 
hereafter work under a system 
that promises to relieve the body 
of the criticism that has prevailed 
in the past, because so much of 
the pardoning process was done in 
secret and without publicity of any 
kind. 

The principal change in the 
rules is one which makes it neces- 
sary to publish notice of applica- 
tion for pardon or parole at the 
place where conviction was had, 
giving all interested parties a 
chance to be heard. The exec- 
utive clerk is to be known as the 
pardon clerk and the Secretary of 
State is to be the clerk of the 
Court. All applications for re- 
lease from prison must be filed 
with the pardons clerk. A com- 
mittee of inquiry is to make pre- 
liminary investigation of all appli- 
cations for release. Provision is 
made for the revoking of par- 
dons or paroles granted to pris- 
oners who do not subsequently 
abide by the regulations which re- 
quire periodical reports to the 
State authorities and the leading 
of a decent life. 

Rule 7 shows how well the pub- 
lic will be informed as to who are 


petitioning the board for parole. 
The full rules as adopted by the 
Court of Pardons follow: 


RULE I. 


The stated meetings of the 
Court of Pardons shall be held at 
Trenton on the first day of each 
regular term of the Court of Er- 
rors and Appeals. 

Meetings may also be held at 
such other times as may be fixed 
by adjournment, and at such other 
times and places as the Governor 
or person administering the gov- 
ernment may direct. 


RULE II. 


The Court shall transact all its 
business with closed doors, and 
shall keep a record of its votes and 
proceedings as required by law. 


RULE III. 


The Secretary of State shall, as 
provided by law, be the clerk of 
this Court. By him shall be kept 
the record of the votes and pro- 
ceedings of the Court, and by him 
shall be filed and preserved all 
such papers as shall regularly 
come to his custody. 

The person who, by appointment, 
shall hold, in the executive de- 
partment, the office of executive 
clerk, shall, until otherwise or- 
dered, be held and accounted the 
pardon clerk herinafter mentioned. 


RULE IV. 


All applications for the exercise 
of clemency shall be made by peti- 








MISCELLANY. ; &9 


tion, signed by the person con- 
victed, or upon presentation of the 
case by the Governor. 


RULE V. 


A petition for the exercise of 
clemency shall briefly set forth the 
facts of the case and the reasons 
which justify the application. 
Papers and letters throwing light 
upon the case may be presented 
with the petition. 


RULE VI. 


Petitions, in order to be consid- 
ered at any term of this Court, 
shall be filed with the pardon clerk 
not later than the Saturday pre- 
ceding the stated meeting of such 
term. 

After final action of a favorable 
nature upon any application for 
the exercise of clemency, he shall 
deliver (neatly folded), to the clerk 
of the Court, the petition in the 
case, all proofs by affidavit or 
otherwise, any letter from a judge 
or prosecutor, and any other 
paper-writing upon which such 
favorable action was based, to the 
end that the record in the custody 
of the clerk may be complete. 


RULE VII. 


Notice of application by petition 
for the exercise of clemency shall 
be given in manner following: 

(a) By publication, once a week, 
for two weeks, successively, next 
preceding the term, in two news- 
papers printed in the city of Tren- 
ton, and by posting for a like space 
of two weeks at the Court House 
of the county in which the con- 
viction was had; 

(b) By service by mail, one 
week before the term, upon the 
judge in the court in which the 
conviction was had, and upon the 
Prosecutor of the Pleas of the 
same county ; 


(c) If the crime whereof the 
person applying was convicted 
were committed within a city, bor- 
ough, or town corporate, by like 
service upon the head of the 
police department of such munici- 
pality. 

The notices hereinbefore pre- 
scribed shall be given as a matter 
of course by the pardon clerk. 

Every notice shall briefly iden- 
tify the convict making the appli- 
cation, set forth the crime whereof 
the conviction was had, and make 
known the term of this Court at 
which the application for the ex- 
ercise of clemency will be made. 
A notice, may, if need be, embrace 
the cases of several persons who 
were convicted in the same county, 
and who intend to apply at the 
same term of this Court for the 
exercise of clemency. 

Due proof of the giving of no- 
tice as aforesaid must also be 
made in each case before the con- 
sideration of the petition. 


RULE VIII. 

Ordinarily, applications — shall 
not be acted upon by the whole 
Court until the merits thereof shall 
have been investigated by a com- 
mittee of inquiry, taken from 
among the special judges of the 
Court of Errors and Appeals and 
duly appointed. The object of 
such investigation shall be the dis- 
covery of truth and the adminis- 
tration of justice without special 
regard to form. 

Ordinarily, an application for 
the exercise of that form of clem- 
ency which involves a pardon and 
a restoration of forfeited rights 
and privileges shall not (if made 
by a person released upon a license 
to be at large, or at liberty) be 
acted upon by the Court until the 
full time for which he was to be 
in confinement shall have expired ; 
and, in such case, there should be 
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presented, with the petition, testi- 
monials from persons dwelling in 
the same community which show 
a present uprightness of life in the 
person applying. 

RULE IX. 

On the first day of every term 
of the Court the Governor or per- 
son administering the government 
shall appoint a committee of in- 
quiry, to consist of not less than 
four judges, specially appointed 
(of which committee three shall 
be a quorum), whose duty it shall 
be to sit at the New Jersey State 
prison and inquire into all the 
cases presented to the Court by 
petition or otherwise at such term. 
The committee shall report, in 
writing, to the Court, during the 
term, specifically stating the rec- 
ommendations made by the com- 
mittee in each case investigated. 
After action taken by the Court 
upon such report, it shall be filed 
with the clerk of the Court. 

When, at any term, an applica- 
tion for the exercise of clemency 
shall be received from a convict in 
any county penitentiary or jail, the 
Governor or person administering 
the government may assign any 
judge of the Court to visit such 
penitentiary or jail and inquire 
into the merits of the application. 

Vacancies in any committee, 
arising through death or disability, 
may be filled by the Governor or 
person administering the govern- 
ment, by assignment of another 
member of the Court, or may be 
filled, in case of temporary disa- 
bility, by another member of the 
Court serving voluntarily. 


RULE X. 


No petition for the exercise of 
clemency shall be heard or con- 
sidered more than once during the 
same term, except when specially 
ordered. 


RULE XI. 

When a petition for the exercise 
of clemency shall, on full consid- 
eration, be dismissed or denied, it 
shall not be renewed within a 
twelve month, unless— 

(a) The person applying shall 
have become so sick as to be with- 
out prospect of recovery under 
prison condition; or 

(b) There be facts justifying the 
application which could not, with 
reasonable diligence, have been 
brought forth on the former ap- 
plication ; or 

(c) There be but one term of 
this Court at which the application 
could be made before the person 
under confinement would be dis- 
charged by operation of law; or 

(d) The renewal of the applica- 
tion be approved, in writing, by 
some member of this Court. 


RULE XII. 


Counsel may be heard upon an 
application for the pardon of any 
person under sentence of death, or 
upon application to commute a 
sentence of death. 

Counsel may be heard, as per- 
mitted by law, upon an application 
for a pardon and a restoration of 
forfeited rights and privileges. 

Unless otherwise ordered by the 
Court, but one counsel will be 
heard in support of any applica- 
tion. 

Upon an application for the par- 
don of a person under sentence of 
death, or for the commutation of 
a sentence of death, notice of the 
application shall be given by the 
counsel of the applicant to the 
Prosecutor of the Pleas of the 
proper county, and proof of such 
notice shall be made unless the 
prosecutor appear at the hearing. 


RULE XIII. 


The vote on a question before 
the Court shall be by yeas and 
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nays, if required by any member 
present. 
RULE XIV. 

No copy of any petition, letter, 
or other communication in writing 
to this Court, relative to any ex- 
ercise of clemency, shall be made 
by or for any person or persons 
other than a member of this Court, 
except by order of the Court. 

RULE XV. 

No discussion had by and be- 
tween members of this Court, in 
relation to an applicant, shall be 
divulged on any ground whatever. 


RULE XVI. 


‘The clerk of this Court shall fur- 
nish to each person to whom a 
pardon may be granted or fine and 
forfeiture remitted, letters of grant 
or remission, under his official seal 
—which letters of grant or remis- 
sioil, except when otherwise order- 
ed, shail be sent, under cover, to 
the keeper of the prison, peniten- 
tiary or jail, as the case may be, 
within five days after such pardon 
or remission shall have been 
granted or allowed. 

Warrants for the commutation 
of the sentence of death and letters 
of license to be at large, or at lib- 
erty, being in practice executive 
acts, are not subjected to the rules 
of this Court; nevertheless, the 
clerk of this Court shall attest the 
same, as by law is prescribed. 

Duly certified copies of letters of 
grant, or remission, or license to 
be at large, shall be deposited with 
the keeper of the penal institution 
concerned, in all cases where per- 
sons convicted are to be dis- 
charged from confinement. 


RULE XVII. 
A report looking to the revoca- 
tion of a license to be at large, or 
at liberty, may be made by the 


Governor or person administering 
the government at any stated or 
special meeting of this Court, and 
an order revoking such license 
may be thereupon made at the 
same or a subsequent meeting. 


RULE XVIII. 

The clerk shall keep regular 
minutes of all the proceedings of 
each meeting, which shall be en- 
tered in a book provided for that 
purpose. 


RULE XIX. 

The minutes of the proceedings 
of each meeting shall be read by 
the clerk at the opening of the 
next meeting unless otherwise or- 
dered. 

RULE XX. 

Any rule may be suspended with 
the concurrence of two-thirds of 
the members present ; and any rule 
may be amended or abolished or a 
substitute therefor may be adopted 
with the concurrence of two-thirds 
of all of the members of the Court, 
but not otherwise. 


N. J. BAR EXAMINATIONS, JUNE 
TERM. 


ATTORNEYS’ QUESTIONS. 


What courts are provided for in 
the Constitution of this State? 

A deed granted to A and B, 
their heirs and assigns, two lots of 
land, one in Mercer county and 
one in Hunterdon county; haben- 
dum, lot in Mercer county to A 
and his heirs, lot in Hunterdon 
county to B and his heirs. What 
did A and B take by the deed? 

What is the distinction between 
a condition in deed and a limita- 
tion? Give an example of each. 

If a debtor owe his creditor on 
several demands and wishes to pay 
less than the whole amount due, 
(a) What election (if any) has he 
as to the appropriation of his pay- 
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ment? (b) If the debtor makes 
no appropriation, what election 
has his creditor? (c) If neither 
elects, how will the law appro- 
priate the payment? 

A made a special deposit of gold 
coin, in a sack, at his bank for 
safekeeping, which the cashier em- 
bezzled, with a large amount of the 
bank’s assets. A sued the bank 
for the loss of his deposit. Should 
he recover? 

A agreed to buy of B the next 
crop of apples from the orchard on 
his farm, also the wool of the 
sheep he was on his way to the 
market to buy. Was the agree- 
ment a valid sale? 

A bought a wagon of H, but 
did not pay for it. The next day 
he sold it to C. The three men 


met and agreed between them that 
C should pay H the price A agreed 
to pay him for the wagon. (a) 


What is such an agreement termed 
in law? (b) What is its effect on 
A’s obligation to H? (c) Is C’s 
undertaking one to pay the debt 
of another person within the 
meaning of the statute of frauds? 

C, an attorney-at-law, collected 
for B a sum of money and deposit- 
ed it in a special account in the 
name of C, attorney for B. The 
bank failed. Who must suffer the 
loss—the attorney or his client? 

Two men entered into a part- 
nership: one of them furnished all 
the capital, and the other his labor 
and skill. ‘The latter became dis- 
abled, by a chronic disease, from 
doing anything. What effect (if 
any) has his sickness on the part- 
nership? 

A carried on a grocery business 
for B and at times gave notes in 
B’s name for articles bought. B 
paid the notes and then instructed 
A to give no more, but to come 
to him for money when he needed 
it. Subsequently A gave a note in 


B’s name for goods purchased for 
the business. B refused to pay this 
note. Is he liable for it? 

How does an endorsement of a 
promissory note in blank differ, in 
form and in legal effect, from an 
endorsement in full? 

An aunt promised a nephew that 
if he would marry a certain young 
lady she (the aunt) would, by her 
last will, give him all her property. 
He did so. The aunt devised a 
house to her brother. What are 
the nepliew’s rights? 

A converted B’s horse and cut 
down his trees. B died, leaving C 
his heir and D his administrator. 
Which of them can bring an action 
for the injuries sustained by B? 

A is a manufacturer of powder 
by a secret process, not patented. 
B learned the secret as a trusted 
employee of A, and is about to use 
it in a rival business on his own ac- 
count. What remedy (if any) has 
A? 

A is the owner of a tract of land. 
B persists in trespassing upon the 
land by using a way across the 
same. (Can A maintain an action 
for injunction against B? 

A contracted to convey lands to 
B. The lands in fact belonged to 
the wife of A. B had no knowl- 
edge of this until the deed, execut- 
ed by A and his wife, was tendered 
to him. [ refused to pay the pur- 
chase money. Can an action for 
specific performance be maintain- 
ed against B? 

A was in possession of a lot of 
land. [ came upon the land with- 
out right; remained for a_ short 
time and leit, doing no actual dam- 
age. Ilias A a cause of action 
against [37 

What facts must a plaintiff prove 
in an action of deceit? 

A mercantile agency, after care- 
ful investigation, reported to a cus- 
tomer of B, upon inquiry by the 
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customer, that B was insolvent. B 
in fact was solvent. Has B a right 
of action against the agency ? 

Will an indictment lie for oral 
defamation ? 

Is a married woman liable, in 
any case, upon her guarantee of 
the debt of another person? 

A stockholder of a corporation 
submits to you satisfactory evi- 
dence that it is insolvent. The of- 
ficers insist on continuing its busi- 
ness. The stockholder wishes to 
stop them. Can he stop them, and, 
if so, how should he proceed? 

Declaration on common counts 
for money had and received. Plea 
general issue, with no notice at- 
tached. Defendant has three good 
defenses ; one depends upon a pub- 
lic statute of New York, one upon 
a public statute of New Jersey, and 
one upon a private statute of New 
Jersey. At the trial he relies upon 
these three statutes. Is he entitled 
to the benefit of any of them? 

What different methods are 
there of obtaining the evidence of 
non-resident witnesses ? 

In an action of an undated 
promissory note, defendant plead- 
ed the general issue only, without 
notice of special matter. At the 
trial it appeared that the note was 
more than six years old. Defend- 
ant then invoked the statute of 
limitations. Will it avail him? 

A married woman, injured by 
the negligence of a trolley com- 
pany, wishes to sue for damages. 
Her husband wishes to recover, 
also, damages to himself for the 
loss of her services while she was 
suffering from the injury. (a) Is 
there more than one cause of ac- 
tion in these claims? (b) May one 
or two actions be brought to re- 
cover on them? 

If a defendant in attachment 
wishes to defend the action, how 
does he proceed? 


A bill in equity stated that de- 
fendant had forged a certain prom- 
issory note which purported to 
have been made by complainant to 
defendant, and that it was in de- 
fendant’s possession. The bill pray- 
ed discovery as to the alleged for- 
gery, and for cancellation. Is the 
bill demurrable, and, if so, for what 
cause? 

By fraud, A obtained the sale of 
land to himself from Dorr. After- 
wards A sold the land to a third 
person. Dorr filed a bill against 
both to set aside the sales, and 
prayed discovery from A as to the 
fraud. A filed a disclaimer without 
answer. Can he be compelled to 
answer ? 

(a) What is the statutory notice 
of lis pendens? (b) In what cases 
may it be used? (c) What is its ef- 
fect? 


COUNSELORS’ QUESTIONS. 


The Legislature passed, prior to 
the adoption of the constitutional 
amendments of 1875, a special act 
authorizing certain counties to tax 
personal property where found. 
The act was not repealed and one 
of those counties continued, after 
1875, to assess personal property 
within its borders belonging to res- 
idents of other counties. Was the 
assessment made under that spe- 
cial act legal? 

A and B were tenants in com- 
mon of a dwelling house. With- 
out objection and without agree- 
ment between them, B suffered A 
to occupy the house for a year. In 
a suit for partition of the premises 
B seeks to charge A with one-half 
of the rental value of the house for 
the year he occupied it. Can B 
succeed ? 

A widow leased land of which 
she had an estate during widow- 
hood to an wunder-tenant, who 
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sowed it with wheat. The widow 
sowed, also, with wheat, other land 
of which she had such an estate. 
Before either crop ripened she 
married. To whom did the crops 
belong when ripe ? 

A verbally requested B to buy 
for him ten shares of stock at one 
hundred dollars per share. B 
bought and paid for the stock, and 
it having fallen in price A refused 
to take it from B or to repay him 
because the agreement was not in 
writing. Whereupon B brought 
suit. Can B recover? 

A merchant agreed, upon re- 
quest, to gratuitously enter at the 
custom house, for exportation, a 
parcel of goods for another, to- 
gether with a parcel of the same 
sort of his own. He entered them 
under a wrong denomination, 
whereby both parcels were seized. 
There was no evidence of negli- 
gence. Was he liable to his fellow- 
merchant for his loss? 

A, the owner of coal lying on a 
wharf, sold it at a specified price 
per ton, and directed the wharfin- 
ger to deliver it to the purchaser. 
The wharfinger agreed to deliver 
the coal upon the payment by the 
purchaser of his wharfage. The 
next day, before the wharfage had 
been paid or the coal delivered, the 
sheriff, by virtue of an execution 
against A, seized upon the coal. 
Can the sheriff hold the coal under 
his levy? 

Plaintiff sold defendant wool ly- 
ing in bulk, to be paid for on de- 
livery. He sacked it, in sacks fur- 
nished by the defendant, and de- 
manded that the defendant pay the 
cost of sacking the wool. Is the 
defendant liable for such cost? 

A offered at auction a cow and 
four hundred pounds of hay, both 
of which B bid off for thirty dol- 
lars, which he paid at the time. He 
then received the cow, but when he 


afterwards demanded the hay he 
was refused it by A, who had used 
it. What remedies has B? 

The firm of A & B dissolved, but 
gave no notice of their dissolution. 
Some time afterwards B drew a 
note and signed the firm name 
(without the knowledge or consent 
of A), and had it discounted by a 
bank in another state with which 
the firm had never dealt. Can the 
bank hold A liable for the note? 

B, having the verbal authority of 
A to sell his land, sold it to C, and 
by writing under seal, signed by 
him as agent for A, agreed to con- 
vey it. A refused to convey the 
deed, claiming that an agreement 
to convey land and the agent’s au- 
thority to execute such an agree- 
ment must each be in writing un- 
der seal. Can A be compelled to 
perform the agreement? 

A, by fraudulent representa- 
tions, induced B to execute and de- 
liver to him a promissory note to 
his order. Before the due-day of 
the note A delivered it to C, who 
paid value and had no notice of the 
fraud. A did not endorse the note. 
In a suit by C upon the note 
against the maker, will A’s fraud 
constitute a defense? 

To .\’s will there were two wit- 
nesses. The will gave a legacy to 
one of the witnesses. Discuss the 
validity of the will and of the leg- 
acy. 

A held a mortgage of an estate 
in fee. Te died and by his will be- 
queathed all his personal property 
to I} and devised all his real estate 
to ©. He appointed X executor, 
who duly qualified. In whom is 
the legal title to the mortgage? 

\ contracted, in writing, to sell 
a tract of land to B. The contract 
provided that in case A failed to 
convey he should forfeit one hun- 
dred dollars as liquidated dam- 
ages. A failed to convey. Can B 
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have specific performance of the 
contract to convey? 

A contracted to sell a lot to B. 
The contract was oral. B paid the 
purchase money and with A’s con- 
sent went into possession of the 
lot. A refused to convey to B. 
Can B maintain a bill for specific 
performance against A? 

A delivered to B a deed contain- 
ing a covenant of general war- 
ranty. [b went into possession un- 
der the deed. A was not the owner 
of the land at the time. Later A 
became the owner of the land, but 
refused to deliver a new deed to B. 
Has B any rights in equity? 

A owned a lot of bricks. B 
wrongfully took them and _ used 
them in the erection of a dwelling 
house. May A sue B? (a) In re- 
plevin? or (b) In trover and con- 
version ? 

A let a store to B for one year. 
At the time of the letting the floor- 
ing in the store was in good repair. 
During the year the flooring fell 
into disrepair, and because of this 
C, who was lawfully in the store, 
was injured. Has C a cause of ac- 
tion against A? 

A and B were the owners of ad- 
joining premises. A maliciously 
built a high fence on his premises 
to cut off B’s light and air. Has b 
a cause of action against A? 

A is indicted for larceny. It ap- 
pears that he took B’s horse out of 
the stable and shot it to revenge 
himself for a wrong done him by 
B. Is he guilty? 

Property, real and personal, was 
given by will to an infant. The in- 
fant’s father asks if he may (in his 
character as father) legally man- 
age and invest the estate, making 
leases of the land and collecting 
and investing the moneys of the in- 
fant. How would you advise him? 

A lease of a corporation, duly 
executed and bearing the corpo- 


rate seal, was offered in evidence 
in an action of ejectment to which 
the corporation was not a party. 
Proof of the corporate seal was of- 
fered, but no proof that it had been 
affixed by an authorized officer. Is 
the lease admissible? 

Plaintiff sold a barrel of apples 
to Hunt. He sues for the price, 
and to prove the amount thereof 
he offers in evidence his pocket- 
book containing this memoran- 
dum, “Sold to J. Hunt 1 bbl. 
apples, $5.” Is the evidence ad- 
missible? 

Suit against an executor for 
goods sold to testator. The exec- 
utor testified, in his own behalf, 
that testator had instructed him 
(the executor) to return the goods 
to the seller as not being the goods 
ordered. Thereupon defendant of- 
fered to testify to his (defendant’s) 
conversation with testator, in or- 
der to prove the sale. The offer is 
objected to. Should the objection 
be sustained? 

A declaration contained two 
counts. Each count set out a dif- 
ferent bond. One plea was filed to 
both counts alleging that the bond 
mentioned in the declaration had 
been paid at maturity, but did not 
state which bond. Point out the 
defects in the plea. 

A bond described the obligors 
as “George Dent, principal, and 
James Smith, surety.” It purport- 
ed to bind them “jointly.” May 
suit be brought thereon against 
the principal alone? (a) How do 
vou take exceptions at a trial? (b) 
How do you take and perfect a bill 
of exceptions? 

A mortgage was made to a trus- 
tee for an infant. The infant has 
now come of full age, and under 
the terms of the trust is entitled to 
receive the mortgage money. (a) 
In a suit to foreclose, who are the 
proper parties complainant?  (b) 
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Who would be the proper parties 
if the mortgage had been made to 
an executor and the infant were 
the only next of kin? 

A sold, at auction, lot 1 to Hunt 
and lot 2 to Brown. The seller 
signed a separate memorandum or 
contract of sale for each purchaser. 
The two purchasers have since 
joined in a suit against the seller 
for specific performance of the 
written contracts of sale. Demur- 
rer for multifariousness. Should 
the demurrer stand? 

A final decree is entered against 
your client. You have since dis- 
covered new evidence sufficient to 
warrant a decree in his favor. How 
should you proceed to get the ben- 
efit of that evidence? 


APPOINTMENTS BY GOVERNOR. 


The Governor has recently ap- 


pointed and the Senate confirmed 
the following: Edward S. Atwater, 
judge of the District court of Eliz- 
abeth; Benjamin F. Jones, judge 
of the District court of Orange; 
David E. Titsworth, member-at- 
large of the Board of Geological 
Survey. 


OBITUARY. 
MR. THOMAS M. MOORE. 

On February 2, as Mr. Thomas 
M. Moore, of Passaic, was going 
home, he dropped dead from heart 
disease. He walked down from his 
rooms on the second story of the 
building, on Main avenue, and 
stepped into the store. He had not 
taken more than two or three steps 
when he fell forward on the floor, 
dying almost instantly from cere- 
bral hemorrhage. Mr. Moore suf- 
fered an attack of influenza recent- 
ly, and it was his intention to start 
for the South Saturday with his 
daughter. 

Mr. Moore was born in Newton, 
June 21, 1845. His father, Edward 
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C., was a merchant at Newton, and 
was elected State Senator for Sus- 
sex county in 1858. Mr. Moore left 
Newton in 1872 and settled in Pas- 
saic. He remained there a short 
time, going to Newark, where he 
entered the law office of Thomas 
N. McCarter. Mr. Moore was ad- 
mitted to the Bar as an attorney in 
1869, and as a counselor in 1872. 
He settled in Passaic and built up 
an extensive civil practice. He was 
the legal adviser of the Public Ser- 
vice Corporation in Passaic, one of 
the organizers and a director of the 
Passaic National bank; a director 
of the Passaic Trust and Safe De- 
posit Company, and connected 
with several other financial insti- 
tutions as stockholder or counsel. 
Passaic’s city charter was prepared 
by him. He served several terms 
as City Attorney and in the Board 
of Education. He was one of the 
original members of and at the 
time of his death an elder of the 
North Reformed church; a direc- 
tor of the Young Men’s Christian 
Association; a governor of the 
Passaic General Hospital; a mem- 
ber of the advisory counsel and 
legal adviser of the Passaic Home 
and Orphan Asylum. He was an 
advocate of total abstinence, and in 
this work had the loyal assistance 
of his wife, who was Sarah J. 
Wickham, daughter of Mr. and 
Mrs. Samuel Wickham, of Cole- 
ville, and who survives him. Mr. 
Moore was said to be the heaviest 
taxpayer and largest real estate 
owner in Passaic. His home, Greg- 
ory and Passaic avenues, is one of 
the finest residences in the “hill” 
section of Passaic. In addition to 
the widow he is survived by three 
children, Miss Martha, Edward T., 
associated with his father in the 
law business, and Chauncey, a 
minor. 





